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Welcome
You had your say!
We are delighted to bring to you
the findings of our survey of Dispute
Resolution and Family Lawyers
across Scotland, looking at the
ongoing impact of COVID-19, virtual
courtrooms and working from home/
hybrid working arrangements.
This survey follows on from the report
we issued in 2020 which we will use
to benchmark against some of the
findings from this year’s survey.
We would also like to thank the 56
respondents who gave their time to
help make this report happen.

Rise in disputes
Overwhelmingly, 70% of respondents expect
that they will see a rise in the volume of
disputes in 2022 due to the ongoing impact of
COVID-19.
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When will the rise in disputes
from Covid-19 happen?
Interestingly it is evenly split for when this rise will
happen with almost half of respondents (48%) saying
the rise has already happened, and equally (48%)
saying that the rise will happen within the next year.
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Where will we see a
rise in the number of
disputes?
Respondents were asked for the top 3 areas they
expect to see a rise in the number of disputes and
the top 3 answers are shown here. .

Debt recovery
Perhaps unsurprisingly due to the
current economic climate, debt
recovery ranked as the top area of
work.

Contract disputes
Contract disputes followed closely
and ranked as the second top.

Divorce
Respondents also expect to see an
increase in divorce disputes, which
is an indication of the stress that
families have been under during
the past 2 years.

Court backlog
Over the past 2 years, the vast majority of
respondents (70%) have seen an increase in the
length of time it is taking for cases to proceed
through the Courts compared to pre-COVID
times.
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How much longer are cases taking
to proceed through Courts?
Whilst opinion is split on whether cases will take an extra
1-6 months (46%) or whether they will take 7-12 months
(46%), it is clear that there is still a substantial backlog for
the Courts to work through.
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1. Cost of pursuing

Why are disputes
not progressing?
42% of respondents have seen an
increase in the number of disputes not
progressing due to COVID-19, with the
most common reasons for this shown
here.

The cost of pursuing ranked as the number one
reason why disputes are not progressing. The
of pursing
pursing
financial and the non-financial
non-financial,costs
cost of
cases can be substantial but the cost of not
pursing matters should not be underestimated.

2. Lack of funding options to proceed
The second named reason for disputes not
progressing is lack of funding options to
proceed. This is perhaps surprising given the
introduction of litigation financing rules in April
2020.

3. Financial position of defender
The third reason why disputes are not
progressing is due to the financial position of
defender. Is it worth winning a case where there
is likely to be no recovery of damages or even
costs?

4. Reluctance to commit to case
Finally, clients’ reluctance to commit to a case
was fourth most common reason for disputes
not progressing. With management time already
stretched, pursuing a case is often seen as too
great a drain on resources.

What does our expert say?
I am not surprised to learn that over 40% of respondents to our survey have seen an increase in the number of disputes not
progressing due to COVID-19. With pretty much everyone (businesses and individuals) feeling the pinch at present, it follows
that the cost of pursuing cases was listed as the most common reason for cases not progressing. It can be difficult to estimate
the legal, and other, costs that will be involved in pursuing a case (through the courts or otherwise) and in my experience it can
be the fear of the unknown in terms of costs that can be off-putting for clients. It is not only the financial cost that needs to be
considered - although this is clearly an important factor – but the time invested, the inevitable stress and distraction from the
day job. There certainly seems to be a desire not to ‘throw good money after bad’ and, whilst clients may have a ‘good’ case
on paper this needs to be weighed up with the cost – both financial and non-financial – and the likelihood of any recoveries. A
pyrrhic victory is not to be wished for!
Since litigation funding has only been allowed in Scotland since
the spring of 2020, it is very much still in its infancy and has no
doubt been affected by the pandemic. It is interesting that a
lack of funding options was the second most common reason for
cases not progressing. However, perhaps the situation is a like the
cases are
are not
proceeding
because
of aoflack
chicken and the egg -– cases
proceeding
because
a lack
of funding options but the funding options aren’t there because
there are fewer cases proceeding. Although, perhaps it will just
take time for litigation funding to become the norm, or, at least, a
viable option in Scotland as it is in other jurisdictions.

Christine Rolland
Forensic Accounting Director

Alternative Dispute
Resolution
In 2020, 79% of respondents said an increase
in parties opting for Alternative Dispute
Resolution (ADR) methods could assist in the
reduction of the court backlog. However, in
2022, 70% of respondents indicated that they
have not seen an increase in the use of ADR
since the start of the pandemic.
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Where has ADR been
used?
In our previous 2020 survey, respondents
were also asked where they expected ADR
to be used. Mediations (84%), Arbitrations
(52%) and Expert Determinations (29%)
ranked as the most likely methods.
Interestingly in 2022, respondents haven’t
seen anywhere near the predicted levels
of ADR being used in these methods. 55%
of respondents have seen ADR being used
in Mediations, 7% in Arbitrations and 10% in
Expert Determinations.

expected usage

actual usage

84%

Mediations

55%

52%

Arbitrations

7%

29%

Expert
Determinations

10%

Virtual Courtrooms
Perhaps not surprisingly, 95% of respondents
have had experience of cases being heard
in virtual courtrooms since March 2020. But
respondents’ experiences of virtual courtrooms
were mixed. Whilst half of respondents
described virtual courtrooms as no more or less
efficient than traditional courtrooms, almost the
same proportion (45%) told us that representing
clients virtually was worse than pre-pandemic.

34%

of respondents voted that overall,
virtual courtrooms are more efficient
than traditional courtrooms.

45%

of respondents voted that representing
clients virtually, is worse than compared
to pre Covid-19 pandemic.

How do virtual
coutrooms compare
with traditional courts?
As virtual courtrooms became a necessity
rather than a choice during the pandemic, it is
perhaps not unsurprising that they scored worse
than traditional courtrooms across almost all
areas. Despite this however, it was found that
overall virtual courtrooms have been beneficial
for procedural hearings and that some felt
that these should continue to be held remotely
indefinitely. This has been reflected in the latest
guidance from the Scottish Courts and Tribunals
Service that the presumption for all procedural
hearings is for them to proceed virtually.

Procedural hearings
60% of respondents rated virtual procedural
hearings somewhat to significantly better
than traditional procedural hearings.

Online platforms
47% of respondents rate online platforms
somewhat to significantly worse than
traditional courtrooms.

Examining/cross examining witnesses of fact
83% of respondents with experience of examining/
cross examining witnesses of fact in a virtual
courtroom considered that it was somewhat to
significantly worse than a traditional courtroom.

Examining/cross examining an expert witness
70% of respondents with experience of examining/
cross examining an expert witness in a virtual
courtroom considered that it was somewhat to
significantly worse than a traditional courtroom.

Virtual proofs
85% of respondents with experience of
running virtual proofs rated them somewhat
to significantly worse than traditional proofs.

What does our
expert say?

70% of respondents stated that examining or cross examining an expert
witness in a virtual courtroom was somewhat worse to significantly worse
than a traditional courtroom. Our experts feel it is also the same for the expert
witness as triangles do not work in the virtual world to the same extent and it is
not possible to see the judge type or take notes.
In the virtual court room, the whole of the Court is ahead of the expert witness
as opposed to the Judge being to one side and all others – advocates and
solicitors on the other side. In a real court room, the expert witness can listen
to the question and then turn to address the Judge. Once finished, the witness
then turns back to the advocate for the next question. That level of ‘control’ is
not possible in the virtual court. (The chance of interruption and opportunity to
distract is much higher.)

Peter Graham
Forensic Accounting Director

The virtual Courtrooms are
designed for an emergency,
they should not be a long term
solution for anything other
than procedural hearings, and
if those are held online, there
should be consistency across
Scotland and better planning
to ensure efficiencies.

One undoubted benefit of virtual is the
ability of clients to participate at almost
zero cost or inconvenience in all hearings of
their case with no need to travel. It is also
far easier to have an after court debrief you just jump straight on a Zoom or Teams
call with the client(s).
The only down sides are (a) the loss of the
day in court which often focuses a litigant’s
or witness’s mind; and (b) the lack of
opportunity for younger lawyers to watch
and learn court craft in a court room.

Great for procedural courts and good
for allowing clients to attend without
taking whole day off work adding to
cost of litigation for eg child welfare
hearings. Not great for serious matters
such as people being ordained to attend
or proofs. Lacks solemnity and Internet
connections cutting out is not good.

“

“

Although I have rated remote hearings as
somewhat worse than in-person, they do work
a lot better than many people, including myself,
expected. There are issues with productions
and the integrity of the process as far as
witnesses are concerned, but hearings involving
submissions only work remarkably well. What is
lacking is everything that surrounds the hearing
such as informal discussions between lawyers,
with the clerk and the things that make things
run more smoothly.

Hybrid working
There is a lot of debate around the
return to the office and what the
hybrid workforce will look like. Our
report found that the vast majority
are spending 1-2 days in the office.
It will be interesting to see how
these figures change or not over
time.
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1-2 days in the office

The top benefits of
working from home
No commute

Work/life balance
The second benefit of working from home
was having a better work/life balance. This
is interesting as although work and home
have become blended, there are obviously
still benefits maintaining the flexibility that
working from home brings.

Reducing Covid contact
Reducing Covid contact was voted as
number four in benefits of working from
home and this is understandable given that
we are all still working with variances in
confidence surrounding the pandemic.

No commute ranked top of the list in the
benefits of working from home. This has widely
been discussed in the news as one of the main
reasons workers wish to continue working from
home. It appears that the time and cost saved,
and stress avoided, were the main benefits of
not commuting rather than the environmental
impact.

Increased productivity
Increased productivity ranked third as a
benefit of working from home. This has
also been noted by CIPD who have found
a year on year increase in the number of
people with increased productivity through
working from home.

The top benefits of
working from the office
Better wifi and increased productivity were low
down on the list of benefits of working from the
office with respondents focusing on the benefits of
the more social aspects of being in the office.

Social interaction with
colleagues
Easier to identify
colleagues that need
support
Good for wellbeing

Increased staff morale

Survey Summary
Similar to the results of our survey in the summer of 2020, a majority of respondents
expected there to be a rise in disputes due to the ongoing effect of Covid-19.
However, this time round debt recovery actions were expected to be top of the list of
types of dispute followed by contract disputes and divorce actions.
Given the temporary closure of civil courts for all but the most pressing matters, it is
not surprising that 70% of respondents have seen an increase in the length of time
it takes cases to proceed through the courts with some respondents telling us that
cases are taking up to 12 months longer and that is only the cases that proceed to
court.
Over 40% of respondents have seen an increase in cases not proceeding due to
Covid-19 with money (or the lack of it) being the most common reason.
Four out five respondents to our 2020 survey thought that the use of alternative
dispute resolution could assist the court backlog but that has not been borne out with
70% of respondents to this survey telling us that they have not seen any increase in
the use of ADR since the start of the pandemic.
At the time of our last survey (the summer of 2020) virtual courts were in their infancy
but by the spring of 2022, 95% of our respondents had had experience of them with
mixed thoughts on their efficiency.
Finally, with regard to hybrid working, over half of respondents are in the office
one to two days per week with only a small number back full time and the same
proportion (13%) remaining at home full-time. It remains to be seen if this trend will
continue in the medium to long term.

Our team
We are one of the few firms with a specialist
forensic team based in Scotland.
Our highly experienced team has a combined
total of over 35 years’ experience in forensic
accounting covering all aspects of civil litigation
where expert accounting input is required whether
that is contentious share and business valuations,
consequential loss claims or investigations into
potential frauds or wrongdoing.

Peter Graham
Forensic Accounting Director
peter.graham@hlca.co.uk
0131 266 0200

Christine Rolland
Forensic Accounting Director
christine.rolland@hlca.co.uk

Key expertise
We have extensive experience in share and business
valuations and apply this to a wide range of commercial
disputes related to shareholder issues, matrimonial and
cohabitation proceedings, and business sale and purchase
disputes.
Our expertise ranges from calculating loss of earnings in
personal injury claims to loss of profits in business interruption
and professional negligence claims.

Our investigative experience includes providing accounting
advice and opinion in tax-related criminal investigations and
to insolvency practitioners in contentious insolvency cases
as well as investigations into suspected employee fraud or
wrongdoing.
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